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Antonin Scalia, and Clarence Thomas, formed a solid 
bloc against districts with boundaries that are “unex-
plainable on grounds other than race” and where leg-
islatures had “subordinated traditional race-neutral 
districting principles . . . to racial considerations.” The 
same five-justice coalition had constituted the major-
ity in Shaw v. Reno two years earlier. Liberal justices 
Stephen Breyer, Ruth Bader Ginsburg, David Souter, 
and John Paul Stevens expressed their solidarity with 
legislative and executive branch efforts to enhance the 
representation of historically disadvantaged minori-
ties. As Figure 15-1 shows, these efforts have met with a 
degree of success.

The intersection of race and representation poses 
a continuing dilemma for the Supreme Court, largely 
because of the seemingly competing interests of the 
Fourteenth and Fifteenth Amendments in this context. 

As Justice Alito explained in Abbott v. Perez (2018), “At 
the same time that the Equal Protection Clause restricts 
the consideration of race in the districting process, com-
pliance with the Voting Rights Act of 1965 pulls in the 
opposite direction: It often insists that districts be cre-
ated precisely because of race.”

Partisan Gerrymandering

More recently, the constitutional propriety of excessive 
partisan gerrymandering has been the center of legal 
battles. Of course, drawing district lines to enhance 
the prospects of the party in power has always been 
considered part of the real world of politics, but some 
observers have alleged that one political party using its 
power to limit the influence of another might violate 
the guarantee of equal protection.

Figure 15-1  Number of Black and Hispanic Representatives in the U.S. House
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Sources: Brookings Institute, Vital Statistics on Congress, https://www.brookings.edu/articles/vital-statistics-on-congress: Katherine Schaef-
fer, “U.S. Congress continues to grow in racial, ethnic diversity,” https://www.pewresearch.org/short-reads/2023/01/09/u-s-congress-con-
tinues-to-grow-in-racial-ethnic-diversity/


